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ACTIVITIES OF THE SUBCOMMITTEE ON ANTI- 
TRUST AND MONOPOLY 


The Subcommittee on Antitrust and Monopoly is a standing sub- 
committee of the Judiciary Committee, whose membership consists 
of Senator Harley M. Kilgore, of West Virginia, chairman; Senator 
Estes Kefauver, of Tennessee; Senator Thomas C. Hennings, Jr., of 
Missouri; Senator Joseph C. O’Mahoney, of Wyoming; Senator 
William Langer, of North Dakota; Senator Everett McKinley 
Dirksen, of Illinois; and Senator Alexander Wiley, of Wisconsin. 

For several years the members of this subcommittee felt that the 
time had come when a comprehensive study and investigation of the 
entire antitrust field was due in order to determine how the antitrust 
laws are working. For this reason the subcommittee requested and 
the Senate passed Senate Resolution 61 on March 18, 1955, authorizing 
an expenditure of up to $200,000 to enable this subcommittee— 


to make a complete and comprehensive study and investigation of the antitrust 
laws of the United States and their administration, interpretation, operation, 
enforcement, and effect, and to determine the nature and extent of any legislation 
which may be necessary or desirable to (a) clarify existing statutory enactments, 
and eliminate any conflicts which may exist among the several statutes comprising 
such laws; (b) rectify any misapplications and misinterpretations of such laws 
which may have developed in the administration thereof; (c) supplement such 
statutes to provide any additional substantive, procedural or organizational legis- 
lation which may be needed for the attainment of the fundamental objects of 
such statutes; and (d) improve the administration and enforcement of such 
statutes. 


The need for this study and the appropriation to carry it out were 
set forth in a letter to the chairman of the Rules Committee on 
February 21, 1955, which is as follows: 


Unrtep States SENATE, 
COMMITTEE ON THE JUDICIARY, 
February 21, 1956. 


Hon. Turopvore Francis GREEN, 
Chairman, Committee on Rules and Administration, 
United States Senate, Washington, D. C. 

Dear Senator GREEN: The Senate Judiciary Committee has today favorably 
reported Senate Resolution 61, proposing a study and investigation of the ad- 
ministration and enforcement of the antitrust laws. The resolution proposes the 
sum of $250,000 for the expense of this undertaking. 

Attention is invited to the fact that the basic law, the Sherman Act, is now 
65 years old, the Clayton Act is 41 years old, and the Robinson-Patman Act is 19 
years old. During this 65-year period, no attempt has yet been made by the 
Congress to survey the entire field of antitrust laws with a view toward a com- 
prehensive revision and coordination of these basic laws. Controversy has arisen 
as to whether these basic policies may have become outmoded. Because of the 
many differences of opinion about the objectives of these antitrust statutes, 
suggestions have been made by many sources that a complete study should be 
made of our present antitrust policy. Criticism has been raised regarding the 
procedures and remedies of the antitrust laws. The overlapping of jurisdiction 
of Federal antitrust agencies, highlighted especially by the overlap in jurisdicvion 
of the Department of Justice and the Federal Trade Commission, has generated 
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demands for congressional action to centralize antitrust administration and 
enforcement in one source of authority or at least to coordinate through a central 
agency the concurrent jurisdiction of the several Federal agencies. 

Questions have been raised in many quarters as to the adequacy of the present- 
day antitrust laws in the face of the apparent growth and concentration of eco- 
nomic power in fewer corporations and the consequent effect on the consumer 
dollar as contrasted with the situation existing at the time of the enactment of 
the Sherman Act in 1890. In view of the fact that the United States Government 
is the largest single customer of business and industry, it has been suggested that 
a study be made of the adequacy of our antitrust structure with relationship to 
the Government’s procurement program and its effect upon the small business 
of the country and as to whether such large procurements are contributing to the 
growth of monopoly control, and a weakening of our free competitive economy. 

The many questions raised as to the adequacy and present effectiveness of the 
antitrust laws point up the necessity for a comprehensive study and investigation 
of the Federal antitrust laws. The committee realizes the enormity of the task 
and the necessity of providing a staff of technicians thoroughly skilled in the 
complex field of antitrust law. 

Attorney General Brownell recognized the need for a study of the antitrust 
laws on June 26, 1953, in announcing the appointment of the Attorney General’s 
National Committee To Study the Antitrust Laws. The Attorney General’s 
committee is expected to report its recommendations for revision of the antitrust 
laws to the Congress some time next month. As the Committee on the Judiciary, 
under the Legislative Reorganization Act, has jurisdiction over the subject 

‘matter of the “protection of trade and commerce against unlawful restraints and 
monopolies” those recommendations will be referred to the Committee on the 
Judiciary for consideration. The Committee on the Judiciary will ne 
be faced with the task of evaluating and analyzing the recommendations whic 
have occupied the attention of the Attorney General’s 60-man committee for 
almost 2 years. Because of the necessity of reconciling conflicting points of view, 
extensive and lengthy hearings on these recommendations are contemplated. 

In view of the tremendous technological progress of American industry since 
the enactment of the Sherman Act in 1890, it is imperative that a thorough review 
be made of the antitrust field in order to achieve such realinement of the antitrust 
laws as will determine an effective Federal antitrust policy which can be enforced 
vigorously, effectively, and uniformly to achieve the desired goal of competition 
in a free economy. 

The Committee on the Judiciary respectfully requests that your committee 
approve the sum set out in Senate Resolution 61 for the expenses for such study 
and investigation. 

Enclosed herewith for the information of your committee are copies of a proposed 


er 
ith kindest regards, I am, 
Most sincerely yours, aon ie es 
. M. Kricore, Chairman. 


At the time the resolution was passed by the Senate, there was a 
proviso that the staff should not be appointed until after the Attorney 
General’s National Committee To Study the Antitrust Laws had 
made its report to the Attorney General on March 31. Shortly 
after that date, on April 5, the subcommittee met and appointed 
Joseph W. Burns as chief counsel and staff director. He immediately 
commenced to organize a staff of competent, experienced, antitrust 
lawyers, as well as the necessary investigators and clerical help re- 
quired to carry out so comprehensive a study and investigation. On 
April 26 the subcommittee met and approved the}staff and_a tentative 
plan of study and investigation. 

The professional staff consists of: 

Arthur J. Keeffe, assistant counsel, 
Donald P. McHugh, assistant counsel, 
Gareth M. Neville, assistant counsel, 
Joseph A. Seeley, assistant counsel, 
John C. Stedman, legal consultant, 
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Robert H. Amidon, attorney-investigator, 
George E. Clifford, attorney, 

Jesse J. Friedman, economic consultant, and 
Martin Segal, economic consultant. 

It is the responsibility of the staff to obtain all the available evidence, 
facts, and worthwhile opinions on each side of every problem. The 
subcommittee desires an objective study in order that it may reach 
conclusions based upon all the available data submitted on both sides 
of each important question. 

The subcommittee is convinced that our economy thrives best under 
a system of free enterprise and free competition and that the antitrust 
laws are a major instrument in carrying out this basic philosophy. In 
the 65 years since this basic philosophy was first set forth by Congress 
in the Sherman Act, Congress has found it necessary from time to 
time to pass additional laws to provide for various situations which 
did not appear to be adequately covered by the Sherman Act. Toa 
certain extent it was found that completely unrestricted competition 
might result in the elimination of small business and the creation of 
the very monopolies which the Sherman Act was designed to prevent. 
In other instances it was found necessary to create exemptions where, 
on balance, the social welfare seemed to be better served by granting 
specific exemptions from the unrestricted competition which Congress 
had felt to be desirable as a basic principle. Also the tremendous 
technological progress which has occurred has created an economy in 
which the picture is far different from that which was presented to 
Congress in 1890. The subcommittee is cognizant of the complaint 
of businessmen and their advisers that the uncertainties of the present 
laws make it difficult to know what conduct and practices are pro- 
hibited. As a result, the subcommittee feels that an objective study 
and investigation should be conducted of the entire complex antitrust 
field, to determine whether clarification, unification, or revision of the 
present laws is required. 

In recent years there have been many speeches made, articles 
written, and symposiums conducted in which conflicting opinions were 
expressed with respect to various antitrust problems. Some of the prob- 
Jems which it has been suggested this subcommittee study include: (1) 
The adequacy of the present laws in the face of the apparent growth 
and concentration of economic power in fewer corporations; (2) 
monopolies and oligopolies; (3) the adequacy of the present laws 
affecting mergers; (4) price discrimination, exclusive Tukutdce, and 
other distribution practices; (5) the effect of the Government’s 
procurement policies on the small business of the country; (6) restric- 
tive patent licenses; (7) the economic and social justification for con- 
tinuing exemptions afforded to certain industries, businesses, or 
pursuits, such as electric power, transportation, etc.; (8) problems 
affecting foreign trade; (9) alleged overlapping of jurisdiction of the 
Department of Justice and the Federal Trade Commission; and (10) 
administration and enforcement. 

As the first step in our study, this subcommittee held a hearing on 
May 3 at which four members of the Attorney General’s Committee 
To Study the Antitrust Laws explained the recommendations of the 
report. These members were: Stanley N. Barnes, Assistant Attorney 
General; Prof. Milton Handler, Columbia University Law School; 
Prof. Eugene V. Rostow, Yale University Law School; and Wendell 
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Berge, former Assistant Attorney General in charge of the Antitrust 
Division. This was an introductory hearing to enable the members 
of the subcommittee to learn first hand from members of the Attorney 
General’s Committee the nature of their report and recommendations. 

The report of the Attorney General’s Committee contains over 80 
specific recommendations, which may be divided into 3 categories: 
(1) Recommendations for legislation; (2) administrative changes 
recommended to the Department of Justice and Federal Trade Com- 
mission which require no legislation; and (3) recommendations of 
changes to be followed by the courts. One of the tasks of this sub- 
committee is to study these recommendations. 

On June 1, 1955, the subcommittee commenced hearings which 
continued for 15 days and concluded on July 1, 1955. These hearings 
had a twofold purpose: One was to have some of the country’s 
leading economists from universities, industry, and the Govern- 
ment discuss the nature of our economic structure today, the kind of 
competition which exists, and the effect of our antitrust laws in aiding 
competition or retarding it. The other was to consider the important 
problem of mergers. This economic information is necessary as a 
background against which the various antitrust problems must be 
considered. 

A major question before the country is what the national economic 
policy should be with respect to big business in our mid-20th century 
economy. In determining the effects of large business size on a 
traditionally competitive system, the subcommittee is interested in 
learning about great concentration of economic power which results 
from merging previously independent enterprises. We recognize 
there is no easy answer to these problems and that we must probe 
deeply into the causes and effects of such mergers if we are to fulfill 
our legislative responsibilities. Since the Federal Trade Commission 
had just issued a report on corporate mergers, this series of hearings 
began with the appearance of FTC Chairman Edward Howrey and 
FTC Commissioner John W. Gwynne. 

The subcommittee selected the auto and steel industries as the two 
fields which could prove most profitable in learning about current 
economic conditions which have brought the question of mergers to 
public attention. Invited to testify were all six automobile compa- 
nies—General Motors, Ford, Chrysler, Studebaker-Packard, American 
Motors, and Kaiser—and Bethlehem Steel and Youngstown Sheet & 
Tube. All except General Motors accepted the invitation. At a 
later stage of our hearings we shall insist upon the appearance of 
General Motors representatives. These companies were chosen in 
order to help the subcommittee understand the action of the executive 
branch in approving two mergers in the auto industry while disapprov- 
ing a proposed merger in the steel industry. 

The subcommittee felt that the proposed Bethlehem-Youngstown 
merger illustrated the complexity of the problem. Here was an in- 
dustry in which the dominant producer, United States Steel, controlled 
about 30 percent of the Nation’s steelmaking capacity. Bethlehem, 
the second leading producer, accounted for 15 percent and Youngs- 
town, which ranked sixth, for about 4 percent. Would the economy 
be benefited by allowing Bethlehem and Youngstown to merge so as to 
provide a combined enterprise perhaps capable of competing more 
vigorously with United States Steel? Or would the competitive situa- 
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tion in the industry be better if these two enterprises which have al- 
ready achieved substantial size remain separate? To what extent 
shound big corporations be allowed to expand by acquiring competitors 
rather than by internal growth? 

The Department of Justice, interpreting what it believes was the 
intent of Congress in enacting the Kefauver-Celler Antimerger Act in 
1950, has declined to approve this merger. The statute prohibits 
mergers which may substantially lessen competition or tend to create 
amonopoly. As in the case of the antitrust laws generally, it does not 
provide any specific standards or guides but leaves it to the enforce- 
ment agencies and courts for interpretation. 

As part of these hearings, we also heard witnesses from banking 
and the textile, chemical, and food industries—from Burlington 
Industries, Olin-Mathieson Chemical Corp., and the Borden Co., which 
in the past 6 years have had, respectively, 12, 16, and 17 mergers. 

It is not the province of the subcommittee to pass on the legal 
merits of any of these mergers. However, in our.appraisal of the 
working of the antitrust laws, we want to give due consideration to the 
views of businessmen who were affected. We are interested in ob- 
taining the facts of actual situations in order to understand the prac- 
tical considerations which businessmen face. From these hearings 
the subcommittee received a great deal of valuable information which 
will be studied in the weeks to come. 

The staff is now studying several of the important problems which 
have been suggested. The complexity of the problems of concen- 
tration of economic power and mergers will necessarily involve con- 
siderable further study. Particular industries will be investigated 
to determine the effects of concentration and mergers on competition. 
In the field of distribution practices, the confusion appearing in court 
decisions interpreting the Robinson-Patman Act will be examined. 
In particular, the problem of exclusive dealing contracts, functional 
pricing, delivered pricing, and price discrimination will be studied. 

A problem which will be given considerable study is the overlapping 
jursidiction of the Department of Justice and the Federal Trade 
Commission. One of the inconsistencies resulting from overlapping 
jurisdiction is that in several instances the same conduct may be pro- 

ibited by each agency, with entirely different penalties. It seems 
incongruous that the infliction of a civil or criminal penalty should de- 
pend upon which agency chooses to bring suit. 

Some problems have been posed in the area of private treble 
damage suits. While their effectiveness has increased in recent years, 
complaints have been made that on the one hand procedural difficulties 
often handicap a plaintiff in a case where a defendant’s conduct clearly 
calls for severe penalties, while on the other hand treble damages is 
considered a harsh penalty in cases where the law is vague and a 
defendant could not be certain he was violating the law. Some have 
suggested as a solution giving the court discretion in the awarding of 
treble damages. Others believe Congress should make the penalty 
fit the offense. 

In the field of foreign trade there is considerable study to be done. 
American businessmen engaging in trade with foreign countries are 
often met with restrictions on competition in conflict with our laws. 
We must also consider to what extent our antitrust policy should 
recognize the desirability of encouraging investments abroad by 
American companies. 
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Study will also be made of the procedures for meine the anti- 
trust laws both in the courts and administrative agencies. Shortening 
of lengthy trials and proceedings, and other improvements in pro- 
cedure, would be of considerable aid in strengthening antitrust 
enforcement. 

The subcommittee has invited each of the 61 members of the Attor- 
ney General’s Committee to give us the benefit of his views on any of 
the recommendations contained in the report and any other area of 
the antitrust laws not covered by the report. Similarly the sub- 
committee has invited leading professors of law and economics 
throughout the country to assist us in our study and investigation 
and present any views or suggestions that they may have for legisla- 
tion. Weare extending a similar invitation to all of the Federal judges 
who have the burden of interpreting these laws, and finally all groups 
of business, industry, and other pursuits throughout the country who 
are affected by these laws and wish to present their views. We espe- 
cially invite suggestions from all Members of the Congress, both in the 
Senate and in the House, in order that our study and investigation 
may be as complete and objective as possible. Our purpose is to ascer- 
tain the facts in order to enable Congress to legislate wisely in this 
field which so widely affects the entire economy, 

The witnesses who have appeared to date are: 


Dae, 
rT 
Witness “Pra66 
Hon. Stanley N. Barnes, Assistant Attorney General in charge of the 

Antitrust Division, Department of Justice, and Cochairman, Attorney 

General’s National Committee To Study the Antitrust Laws, accom- 

panied by Robert A. Bicks, executive secretary of the Attorne 

General’s National Committee and legal assistant to Stanley N. M 3 

POP DIB ME ersisaeindtakidhdahistentiinn «dniiitrednikavi destin td {j ae 

une 7 
Milton Handler, professor of law, Columbia University Law School__.. May 3 
Eugene V. Rostow, professor of law, Yale University...............-. oO. 
Wendell Berge, attorney, Washington, D. C____--_...----.----- ee Do. 
Edward F. Howrey, Chairman, Federal Trade Commission, accompanied 

by John W. Gwynne and Robert T. Secrest, members, Federal Trade 

ommission; Robert M. Parrish, Secretary; Alex Akerman, Jr., 

Executive Director; Earl W. Kintner, General Counsel; Joseph E. 

Sheehy, Director, Bureau of Litigation._............-----------.. June 1 
Carl Kaysen, assistant professor of economics, Harvard University —___- June 2 
Louis B. Schwartz, professor of law, University of Pennsylvania_ -_---_- Do. 
M. A. Adelman, associate professor of economics, Massachusetts Insti- 

tate of ‘Tepe « os... chetibniecticewtdenannesls <ietitiatines ou Do. 
Donald F. Turner, assistant professor of law, Harvard Law School_-..-- June 3 
Myron W. Watkins, Boni, Watkins, Mounteer & Co., New York City.. Do. 
L. L. Colbert, president, Chrysler Corp., accompanied by George W. 

Troost, Cie io eink cas cbs Oe a eee SN June 8 
Clare E. Griffin, professor of business economics, University of Michigan. June 9 
Jesse W. Markham, associate professor of economics, Princeton Univer- hs 

WRG oo cook ae ere ek easiest 6 
J. Fred Weston, associate professor of finance, University of California _- ; 
George Romney, president, American Motors Corp_-______.....------ June 10 


Arthur B. Homer, president, Bethlehem Steel Corp., accompanied b 
I. E. MeMath, financial vice president and secretary; C. H H. 
Weikel, commercial research division; Donald C. Swatland, attorney_._ June 14 
George McCuskey, vice president, the Youngstown Sheet & Tube Co., 
accompanied by John E. Bennett, secretary and general counsel; 


R. F. Doolittle, assistant secretary and general counsel__..........- Do. 
Edgar F. Kaiser, president, Kaiser Motors Corp., accompanied by 
i i aban eae June 15 
H. A. Toulmin, Jr., attorney, Dayton, Ohio_________..___...-------- June 16 


Robert R. Nathan, president, Robert R. Nathan Associates, consulting 
GOGO. os. 5 os cncndssinsttetbinetubstdigtescncsctmnnnnde Do. 
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Date 
appeared, 
Witness 1055 
Clair Wilcox, Joseph Wharton professor of political science, Swarthmore 
a wan June 21 
Lewis D. Crusoe, executive vice president, car and truck divisions, Ford 
Motor Co., accompanied by W. T. Gossett, vice president and general 
counsel ; Walker illiams, vice president, sales and advertising ; Theo- 
dore Yntema, vice president, Re June 23 
William McChesney Martin, Chairman, Board of Governors, Federal 
Reserve System, accompanied by J. L. Robertson, member, Board of 
Governors, Federal Reserve ES CARR Te ea June 24 
my M. Gidney, Comptroller of the Currency, accompanied by L. 
ennings., yn age SS ec cndinsdmnvawtousséguccrece- Do, 
J. Spencer Love, chairman of the board, Burlington Industries, accom- 
panied by James Rowe, Washington counsel; Stephen Upson, secre- 
tary, Burlington Industries......___.. . June 29 
Solomon Barkin, director of research, Textile Workers Union of America, 
CIO, accompanied by John W. Edelman, Washington representative. “Do. 
Thomas 8. Nichols, president, Olin Mathieson Chemical Corp., accom- 
panied by Roswell L. Gilpatrie and Robert E. McCormick, counsel.. June 30 
James J. Nance, president, Studebaker-Packard Corp., accompanied by 
Robert Blythin, ee a een aien Do. 
Theodore G. “Montague, president, the Borden Co., accompanied by John 
Wood, counsel; Roy W. Wooster, vice president, fluid milk and ice 
cream division: Joseph OQ. Eastlack, general manager, fluid milk oper- 
ascii cdi hts ae mel ie getizenit dad Aidit edie! dike ncrdehinc adie acadiaiientahbmiatet July 1 
Haruey M. Kiiecore, 
Chairman. 





